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State Chartered Educational Institution
Entitled to a Higher Interest Rate on
Employment Tax Overpayments

Introduction

In TAM 200126032, (September 14, 2000;
reprinted at p. 277), the IRS ruled that an
employment tax refund issued to a state char-
tered educational institution is not subject to
a lower interest rate that is applied to corpo-
rate tax over-payments under section l
6621(a)(1), despite the fact that the institution
identified itself as a corporation and filed a
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State of Z’s Public Employment Labor Re-
tations Act, under which the Board of Re-
gents of X is defined as a “public employer”
and their employees are defined as “public
employees.” The State of Z generally views
employees of X as if they are employees of
the State of Z. However, academic employ-
ees of X, who represent one-third of the
employees of X, participate in their own
benefits program which is unrelated to the
state program in which the non-academic
employees participate.

Form 990-T. In reaching its conclusion, the
IRS determined the following: (1) that the
educational institution was an “integral part” of the state and
thereby not a separate corporation; (2) that the tax overpay-
ment made by the educational institution was the result of
activities that were entirely related to the institution’s exempt
purpose; and (3} that the filing of Form 990-T by the educa-
tional institution was irrelevant in determining its relationship
with the state.

Facts

X Corporation is an institute of higher education that was
created by the legislative assembly of Territory Z pursuant
to the laws of Territory Z (the Laws). The Laws also provide
that the governance of X shall be vested in a Board of Regents,
which shall consist of 12 persons elected by the legislature
who shall serve in a capacity similar to that of a Board of
Directors and shall have the right to be sued, to contract, and
to use a common seal. The Regents hold their offices for six
years and are elected by the legislature. The charter of X does
not expressly grant the legislature the power to remove a
Regent, either with or without cause, However, the legislature
always has the right not to reelect a Regent whose service to
X has been unsatisfactory.

Financial controt of X is vested in both the executive and
legislative branches of the Z government. X is required to
submit annual financial reports to the Z legislature and obtain
its approval for salary appropriations and building purchases.
X must also make its books, accounts, and documents avail-
able for inspection by the Z Commissioner of Finance and
to a legislative auditor for an annual audit similar to that
conducted on other state agencies. State of Z law requires
that all non-academic employees who are employed by X be
paid salaries and benefits that are comparable to those paid
to other state workers in the civil service, Any collective
bargaining with unions is performed in accordance with the

The Exempt Organization Tax Review

From its inception, X has been and con-
tinues to be financially supported by Z. In
any given year, appropriations from the state may account
for 20 percent to 32 percent of the fiscal year revenues relied
upon by X to fund its operations. On June 25, 1941, X was
deemed by the IRS to be an instrumentality of Z, and thereby
exempt from income tax and not required to file income fax
returns. In 1961, X applied for a federal tax exemption as an
organization described under section 501(c)(3), so that X’s
employees could avail themselves of the tax treatment pro-
vided under section 403(b) of the code. On August 21, 1961,
X was recognized as a tax-exempt organization under section
501{c)(3) as an instrumentality of the State of Z. Further, on
December 24, 1970, X was notified that it was now classified
by the IRS as an organization not a private foundation, as
defined in section 509(a), but as an organization described
under section 509(a)(1) and section 170(b)(1){A)i).

X maintains its own campus police force that functions in
the same manner and with the same authority as do the local
county and municipal police forces. X is also authorized by
a State of Z statute to adopt traffic rules and regulations for
streets and roads located on X property and to employ officers
to enforce the laws and assess fines for violations.

The IRS Master File indicates that X is not required to
file Form 990. However, X is required to file Form 990-T,
On the face of the 990-T, X identified itself as a corporation.

X timely filed a refund claim for overpaid employment
tax for the calendar years ending December 31, 1990 through
June 30, 1998, Each quarter’s refund exceeded $10,000. In
February 1999, the IRS granted X’s refund request for such
years in question. Along with the employment tax refund, X
received an interest payment that was computed by the IRS.
In making its computation of the interest payment due the
educational institution, the IRS categorized X as a “‘corpora-
tion,” making X subject to the reduced interest rates for
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