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¢ n March 1996, Spring Street Brewing, Inc., revolution-
I ized the way capital could be raised by creating the fist
{ public stock offering on the Internet.! A small micro-
{ brewery in New York City, Spring Street, was looking for
a novel way to raise additional capital. Andrew Klein, the
company chairman and a former securities lawyer, believed
that a traditional public offering would be far too costly.?
Relying on several recent developments in securities laws,
Klein devised a method of offering Spring Street stock
directly to investors over the Internet, and a significant
alternative to the traditional methods of raising capital was
born.

Klein's use of the Internet direct public offering
{DPOY enabled his company to raise capital by taking
advantage of the universe of individuals linked to the
Internet, while bypassing many of the issues, costs, and
uncertainties of raising capital through venture finance, ini-
tial public offerings, private offerings, and other traditional
sources of capital.

Soon after the Spring Street Brewing Internet DPQ, a
number of other companies followed suit.* Unfortunately,
since that time, the Internet DPO never really atrained
acceptance as a viable means of raising capital. While there
is no single reason why, a number of contributing factors in
the lack of acceptance can be cited. These include (1)
investor concerns about reliability; (2) fraud; and (3) the
lack of a reliable liquid market for securities offered via
DPO. As of today, no reliable trading system for unregis-
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tered stocks has been created,’ and advances in Alternative
Trading System {ATS) laws have not been applied effec-
tively in the context of Internet DPCs.f

Arguably, the most important factor in this lack of
acceptance was the Internet boom of the late 1990s. During
the boom, funding from venture capital was occurring at an
astonishing rate, peaking at almost $100 billicn in 2000.7
Businesses with nothing more than an idea and a half fin-
ished business plan were going public at astonishing rates,
peaking at 1,017 IPOs filed in 20008 Businesses simply did
not see the need to conduct their own Intemet DPOs when
more established alternatives were so readily available.

What about now? The Internet boom has long since
passed, and the US economy, while showing signs of recoy-
ery, has not yet rebounded.” The IPO matket has become
extraordinarily difficult, with only 118 IPOs filed in 2003.%
Venture capital money is also very hard to come by, as most
venture capital firms are extremely selective in which com-
panies to fund. Just less than $10 billion of venture capital
was invested during the first nine months of 2003."

Perhaps Spring Street’s innovation simply came too
early, With uncertainty in the economy and the limited
sources of capital, now might be the time for Internet DPOs
to finally make an impact.

This article focuses on the body of law that emerged
within the federal securities laws in the early to mid-1990s
and that paved the way for the Internet DPO. It will also
address the initial SEC reaction to Intemet DPOs, which
reaction raised some of the questions and uncertainties that
exist today. Those initial questions and uncertainties may

still be an impediment to the widespread acceptance of
Internet DPCs,

QYERYIEW OF APPLICABLE
FEDERAL SECURITIES LAWS

In 1992, the federal securities laws underwent a revi-
sion that liberalized many of their provisions,? including
the expansion of certain exempted and non-registered offer-
ing sections.” Prior to 1992, issuers were often limited by
the restrictive provisions of exempted transactions, which
many times required potential investors to be “sophisticat-
ed” or “accredited”™ before they could purchase shares.
Also, once investors purchased their shares, they were often
subject to transfer restrictions."

REGULATION A

Regulation A, the Conditional Small Issues
Exemption,” was one such liberalized provision.”” Prior to
the 1992 changes, Regulation A was seldom used because it
limited offerings to a maximum of $1.5 million in any 12-
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